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between the parties.8 5 The order incorporating the settlement in the instant
case, however, appears to have been invalidly issued, 8 and therefore should
not have been effective to extinguish the earlier order. Had the court adopted
this reasoning, the earlier order, issued prior to the time the children reached
majority, would have had continued viability and would have provided a
proper factual basis for the application of Lowry. The instant decision therefore fails to clearly answer the question whether the court may use its contempt power after the children reach majority to enforce an order issued
prior to their reaching majority.

Nevertheless, the instant case provides a clear recognition of a new defense to civil contempt in Florida. Hopefully, the scope of the defense will not
be limited solely to contempt proceedings arising from violations of child
support orders. As the Florida supreme court has stated:37

In a civil contempt proceeding an offended party to the cause is
primarily seeking relief, personal and private to himself, as distinguished from punishment for conduct offensive to the public or disrespectful to the court and its authority.
If the offended party has obtained relief, or if changed conditions abrogate
his right to relief, there appears to be no valid reason to utilize contempt
proceedings for enforcement. Once the purpose of the order has abated, the

offended party will not sustain further injury on a continuing basis, and any
injury remaining may be cured by ordinary remedies.
FREDERICK

M.

DAHLMEIER

SALES: NEW TESTS FOR "GOODS" AND DISCLAIMERS OF IMPLIED
WARRANTIES UNDER THE UNIFORM COMMERCIAL CODE
Entron,Inc. v. GeneralCablevision,Inc., 435 F.2d 995 (5th Cir. 1970)
Appellant, Entron, a Delaware corporation, constructed a cable television
system for appellee, a Florida corporation. The construction contract expressly
disclaimed the implied warranties of merchantability and fitness for a particular purpose. Upon General's refusal to pay the balance due on the contract, Entron brought suit in the Federal District Court for the Middle District
35. See Hess v. Finn, 176 Misc. 407, 409, 27 N.Y.S.2d 80, 82 (Sup. Ct. 1941), where

contempt proceedings were instituted against the defendant but the plaintiff and defendant
entered into a settlement agreement before a final judgment was reached. The defendant
failed to comply with the agreement and the court ruled the contempt proceedings, which
had been terminated by the agreement, were not revived by the defendant's failure to comply with the agreement.
86. See text accompanying notes 30-33 supra.
37. Demetree v. State, 89 So. 2d 498, 501 (Fla. 1956).

Published by UF Law Scholarship Repository, 1971

1

1971]

Florida Law Review,
Vol. 23, Iss. 4 [1971], Art. 9
COMMENTS

of Florida.' General counterclaimed alleging misrepresentation due to Entron's failure to complete construction within the contract period and breach
of implied warranties based on the system's failure to operate properly. Although the parties stipulated that under the contract Entron was entitled to
a judgment of 27,505.30 dollars, the jury found General entitled to 21,591
dollars for misrepresentation and 56,000 dollars for the breach of implied
warranties. The Court of Appeals for the Fifth Circuit, finding sufficient evidence from which the jury could find misrepresentation, affirmed and HELD,
the contract constituted a sale of "goods" within the Uniform Commercial
Code and the express disclaimer was invalid since it was not "conspicuous"
2
as required by the Code.
The Uniform Commercial Code (UCC) defines "goods" as "all things
(including specially manufactured goods) which are movable at the time of
identification to the contract for sale." Although the UCC's definition of
goods is based on movability, 4 the instant court neither discussed the concept
of movability nor cited any decision supporting its holding that the sale
was governed by the UCC. 5 Instead, the court cited two provisions of the
contract between Entron and General to justify its holding. The first provision merely designated General as the buyer,6 while the second provided
that "title... shall.., remain with Entron until completion of the work or
any portion thereof.... [and] [i]t is the intention of the parties that all equipment and material used hereunder shall . . . remain personal property, at
least until such time as acceptance of and final payment for the entire system
is made." 7 The court, by utilizing the contract to determine the applicability
of the UCC used a ground not previously relied upon by other courts. Although courts have not utilized uniform standards or reasons in determining
the applicability of the UCC, most courts have based their decisions on
movability.8 Some courts, however, have applied the predominate feature test,9

1. Jurisdiction was based on diversity of citizenship.
2. 435 F.2d 995 (5th Cir. 1970).
3. F A. STAT. §672.105 (1) (1969); UNIFORM COMMERCIAL CODE §2-105 (1).
4. UNIFORMs COMMERCAL CODE §2-105, Comment 1.
5. 435 F.2d 995, 1000 (5th Cir. 1970).
6. Id.

7. Id.
8. Foster v. Colorado Radio Corp., 381 F.2d 222, 225 (10th Cir. 1967). Where a radio
station was the "thing" sold, the Court of Appeals for the Tenth Circuit held that the
proper determinative basis for Code applicability was the concept of movability. Accordingly,
certain immovables such as the station's license, goodwill, real estate, studios, and
various transmission equipment were held not to be goods within the -UCC. The Code
was found to be applicable, however, to the other elements sold including the furnishings
and office equipment.
9. In Epstein v. Giannattasio, 25 Conn. Supp. 109, 197 A.2d 342 (1963), the plaintiff
was injured by a product used by the defendant while giving the plaintiff a beauty
treatment. The court held that when the rendition of services is the predominant feature
of the transaction, and transfer of title is only incidental, the transaction is not a sale of
goods within the UCC. Cf. Victor v. Earzaleski, 19 Pa, D. ; C.2c4 698, 49 Luz. Leg. Reg.

Rep. 155 (1959).
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while others have merely held the UCC applicable without indicating the
basis for the determination. 0
As these cases indicate no adequate definition of the term "goods" has

been developed by the courts. The instant court similarly fails to adequately
explain or justify its holding. Although the court states that the contractual
language is not conclusive," its reliance on the language indicates the contrary. By failing to evaluate the items sold in light of the test of movability,
the instant court failed to clarify this confused area of the law.
Having found the contract to be governed by the UCC, the court held
Entron's attempted disclaimer of implied warranties invalid because it failed
to meet the Code's requirements. 12 To disclaim the implied warranty of
merchantability, the UCC requires the disclaimer to be conspicuous and include the word "merchantability."'1 A disclaimer is conspicuous if it would
reasonably be expected to capture the attention of the contracting party.1 4
In cases involving implied warranties of fitness for a particular purpose, the
disclaimer must be conspicuous and in -writing.'
A study of pre-UCC cases provides some insight into the warranty disclaimer provisions of the UCC. The case of Henningsen v. Bloomfield Motors,
Inc., 6 held an attempted disclaimer of implied warranties made by an automobile manufacturer and dealer ineffective against the purchaser, an ordinary consumer inexperienced in business. Citing the inequities inherent in
such transactions, the court reasoned that upholding such disclaimers would
7
be inimical to the public good.'
Henningsen, however, did not invalidate all warranty disclaimers. In Delta

10. In Construction Aggregates Corp. v. Hewitt-Robbins, Inc., 404 F.2d 505 (7th Cir.
1968), cert. denied, 395 U.S. 921 (1969), the tests of movability or predominance of service
were not considered. There, the court merely assumed, without discussion, that the UCG
applied to a contract to design, furnish, and supervise erection of an earthmoving conveyor
system.
11. 455 F.2d 995, 1000 (5th Cir. 1970).

12. Id.
15. FLA. STAT. §672.316 (2) (1969); UNIFORM COMMRCIAL CODE §2-316 (2). "mo exclude
the implied warranty of merchantability... the language must mention merchantability
and in case of a writing must be conspicuous . ... "
14. FLA. STAT. §672.316 (1969); UNIFORM COMMERCIAL CODE §2-316.
15. FLA. STAT. §671.201 (10) (1969); UNIFORM COMMERCIAL CODE §1-201 (10). "A term
or clause is conspicuous when it is so written that a reasonable person against whom it is
to operate ought to have noticed it. . . . Language . . . is 'conspicuous' if it is
in larger or other contrasting type or color . . . . Whether a term or clause is 'conspicuous' or not is for decision by the court." The official comments to the Code state
...

that the conspicuous requirement "is intended to indicate some of the methods of making
a term attention-calling. But the test is whether attention can reasonably be expected to
be called to it." UNIFORM COMMERCIAL CODE §1-201 (10), Comment 10.
16. 52 N.J. 358, 161 A.2d 69 (1960).
17. Id. at 404, 161 A.2d at 95. The inequities cited by the court included: the largescale advertising programs undertaken by the seller to persuade the public to buy its
products, the use of standardized contracts throughout the industry, the unequal bargaining power of the economically dissimilar parties, and the fact that such disclaimers were
usually neither noticed nor understood by the purchaser.
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Airlines, Inc. v. Douglas Aircraft Co.j 8 the California court of appeals upheld
a disclaimer provision in a contract for the sale of an airplane. The court
refused to follow the Henningsen rationale since there was no inequality of
bargaining power between the parties.19
Florida courts have similarly been influenced by the relationship between
the parties. In Manheim v. Ford Motor Co.20 the Florida supreme court allowed a car buyer to recover from the manufacturer for breach of implied
warranties despite a disclaimer in the contract. 21 On the other hand, another
Florida court 22 refused to invalidate a contractual provision disclaiming all
implied warranties in a situation where no factors inimical to the public
28
good were present.
The framers of the UCC adopted reasoning similar to that of pre-UCC
cases regarding the nature of the parties involved. Thus, while the UCC provides for contractual freedom by permitting the exclusion of implied warranties, the requirements for valid disclaimers, such as the requirement of
conspicuousness, were enacted to protect a buyer from the effects of an unexpected disclaimer. 2'
Cases that have adjudicated the conspicuousness of attempted disclaimers
under the UCC are divisible into two categories: those where the buyer had
little or no bargaining power and those where the contracting parties were
more equal in bargaining strength. 25 In the former, courts have uniformly
protected consumers from the effects of inconspicuous disclaimers.26 Where
the entire agreement was in small print,27 or the disclaimer was in smaller
print than the rest of the contract, 28 the disclaimers were declared inconspicuous and therefore invalid. Where disclaimers were on the back of a
18. 238 Cal. App. 2d 95, 47 Cal. Rptr. 518 (1965).
19. Id. at 102, 47 Cal. Rptr. at 523. The court also referred to the lack of "fine print"
clauses, the fact that the contract was open to negotiation, and the fact that the buyer was
not a single inexperienced purchaser vis A vis a large relatively indifferent seller.
20. 201 So. 2d 440 (Fla. 1967).
21. Id. at 443. Henningsen and cases of similar import were cited by the court.
22. Desandolo v. F. & C. Tractor & Equip. Co., 211 So. 2d 576 (4th D.C.A. Fla.), cert.
denied, 221 So.2d 746 (1968).
23. Id. at 580. The court stated that although the transaction arose prior to the UCC,
the state legislature by adopting the UCC had clearly demonstrated the right to disclaim
implied warranties. But cf. Ford Motor Co. v. Pittman, 227 So. 2d 246, 249 (Ist D.C.A. Fla.
1969), where the court intimated that a consumer would be allowed to recover on a breach
of implied warranties where the manufacturer had expressly disclaimed such warranties
despite the legislature's adoption of the UCC. In Pittman the court sidestepped the issue
of whether it would apply the UCC by holding that the Ford Motor Co., was not a seller
within the provisions of the UCC.
24. UNIFORm COMMERCiAL CODE §2-316, Comment 1.
25. Compare Sawyer v. Pioneer Leasing Corp., 244 Ark. 943, 428 S.W.2d 46 (1968),
with Gindy Mfg. Corp. v. Cardinale Trucking Corp., 111 N.J. Super. 383, 268 A.2d 345
(1970).
26. E.g., Sawyer v. Pioneer Leasing Corp., 244 Ark. 943, 428 S.W.2d 46 (1968);
Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, 240 A.2d 195 (1968).
27. Sawyer v. Pioneer Leasing Corp., 244 Ark. 943, 950, 428 S.W.2d 46, 51 (1968).
28. Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, 446, 240 A.2d 195, 198 (1968);
Minikes v. Admiral Corp., 48 Misc. 2d 1012, 266 N.Y.S.2d 461, 462 (Dist. Ct. 1966).
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contract and not mentioned on the front 29 or were under a boldfaced but
misleading heading,30 the requisite conspicuousness was held lacking. Even
where the disclaimer was written on the back in bold type, a failure to call
the purchaser's attention to it made it ineffective.31 Disclaimers have also
been held invalid where only a perfunctory attempt was made to comply
with the Code32 or where the disclaimer was written in type similar to that
used throughout the contract.33
In most of these cases the courts justified their holdings on the basis that
the purchaser was not aware of the attempted disclaimer,3 4 while emphasizing
that ,the validity of the disclaimer depended upon the customer having
actual or constructive notice of the disclaimer.3 5 This attitude was summarized
in Zabriskie Chevrolet, Inc. v. Smith,"6 in which the court indicated it would
be against public policy to allow disclaimers where the buyer did not understand or was unaware of the disclaimer.3 7 It follows that where there is an

unsuspecting buyer or unequal bargaining power the UCC conspicuousness
requirement should be construed in terms of understanding and awareness
of the purchaser. Sellers should not be allowed to take advantage of an unsuspecting customer or one without sufficient bargaining power to negotiate
his own contract.
In cases involving parties of relatively equal bargaining power, the courts
have not been as predisposed to protect buyers from inconspicuous disclaimers. 38 in Gindy Manufacturing Corp. v. Cardinale Trucking Corp.,89 the
court held the statutory methods of ensuring conspicuousness were not ex40
haustive and ordinary print might be conspicuous in a particular case.
Where courts have found disclaimers invalid, factors in addition to failure
to use a different style, size, or color of type have been present. In Mack
Trucks, Inc. v. Jet Asphalt & Rock Co.41 an attempted disclaimer was invalidated since it was made at the time of delivery rather than at the time of conMassey-Ferguson, Inc. v. Utley, 439 S.W.2d 57, 58 (Ct. App. Ky. 1969); Hunt v.
Mach. Co., Inc., 552 Mass. 535, 556, 226 NE.2d 228, 229 (1967).
Massey-Ferguson, Inc. v. Utley, 459 S.W.2d 57, 59 (Ct. App. Ky. 1969).
Hunt v. Perkins, 852 Mass. 535, 556, 226 N.E.2d 228, 250 (1967).
32. Sarnecki v. Al Johns Pontiac, 3 U.C.C. REP. Stav. 1121, 1130, 1131 (1966). The
disclaimer here was in contrasting type, but the contrast was so slight that the court found
the purchaser's attention was not called to it.
35. S.F.C. Acceptance Corp. v. Ferree, 3 U.C.C. REP. Smay. 808, 810 (1966).
34. See, e.g., Roto-Lith, Ltd. v. F.P. Bartlett & Co., 297 F.2d 497 (1st Cir. 1962); MasseyFerguson, Inc. v. Utley, 439 S.W.2d 57 (Ct. App. Ky. 1969); Hunt v. Perkins, 552 Mass.
555, 226 N.E.2d 228 (1967).
35. Minikes v. Admiral Corp., 48 Misc. 2d 1012, 1013, 266 N.Y.S.2d 461, 462 (Dist. Ct
1966).
36. 99 N.J. Super. 441, 240 A.2d 195 (1968).
37. Id. at 447, 240 A.2d at 199.
58. See Roto Lith, Ltd. v. F.P. Bartlett & Co., 297 F.2d 497, 498 (Ist Cir. 1962) and
Will Laboratories, Inc. v. White Rock Pen Corp., 4 U.C.C. RE,. SEav. 848, 849 (1967), where
disclaimers in the margin of the sellers' acknowledgment of the purchase were held to be
conspicuous.
39. 111 N.J. Super. 383, 268 A.2d 545 (1970).
40. Id. at 391, 268 A.2d at 850.
41. 246 Ark. 99, 437 S.W.2d 459 (1969).
29.
Perkins
50.
31.
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tract execution, while the lack of open bargaining was influential in invalidating the disclaimer in Hertz, Commercial Leasing Corp. v. Transportation
Credit ClearingHouse.42 Even in Boeing Airplane Co. v. O'Malley,43 the only
case relied on by the instant court, the attempted disclaimer, in addition to
being in a style and color of type identical with that of the other contract
44
provision, failed to mention the word "merchantability."
In the instant case the disclaimer, although in the same size, style, and
color of type as the remaining contract provisions, specifically mentioned
merchantability. 45 Moreover, no factors inimical to the public good were
present since both parties were large corporations, each represented by counsel,
46
and no contract of adhesion was involved.
Without discussing whether a reasonable person in General's position
should have noticed the disclaimer, the court held it invalid since it was not
in a different size, style, or color of type.47 Thus, the court chose to ignore
the test urged by the official comments to the UCC and has substituted for it
a mechanical test of size, style, and color. There appears to be no reason to
adopt this test. As decisions prior to and after the enactment of the UCC
have indicated, the concern surrounding disclaimers of implied warranties
4
is the protection of unwary buyers in an unequal bargaining position. "
In the instant case General did not allege that it had been taken advantage
of by Entron or that General was unaware of the disclaimer provision. The
court's decision is therefore unwarranted since it ignores the intent of the
UCC as well as the cases that have construed it. However, until future
litigation clarifies the Code provisions involved in the instant case, attorneys
should be aware of two developments: first, contract provisions may play
an important role in determining whether a transaction constitutes a sale of
goods within the UCC; and second, not only must an attempted disclaimer
of implied warranties be brought to the buyer's attention, but the provision
containing the disclaimer must be of a different size, style, or color of type
from that used in the remainder of the contract.
STEPHEN F. GERTZMAN

42. 59 Misc. 2d 226, 248 N.Y.S.2d 392 (Civil Ct. of City of N.Y., Special Term 1969).
43. 329 F.2d 585 (8th Cir. 1964).
44. Id. at 593. 588.
45. 435 F.2d 995, 999-1000 (5th Cir. 1970). The disclaimer was in the following
language: "Except for the express warranties set forth herein, Entron makes no warranty

of any kind, express or implied, and all warranties of merchantability, fitness for [a]
particular purpose, and other warranties of whatever kind are hereby disclaimed by
Entron and excluded."
46. General solicited construction bids from several firms and although the contract
was prepared by Entron, General received it prior to the date of execution and negotiated
several changes.
47. 435 F.2d 995, 1000 (5th Cir. 1970).
48. See text accompanying notes 25-87 supra.
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